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Opportunities for
women-owned businesses

omen make up a larger percentage of the construc-
tion industry workforce than ever before. Even as
more and more young people are opting to attend col-
lege and less are choosing construction as a career, there
is an increase in the number of women that are interest-

ed in construction. The old stereotypes are fading away,
and organizations such as NAWIC are encouraging and supporting women to build
careers in the industry. Many women are starting their own businesses, and the good
news is that there are laws in place that can help at the federal, state and local levels.

Federal, state, and local levels of gov-
ernment have enacted statutes setting
aside contracts for minority and women-
owned business enterprises, or at least
preferring those businesses as subcon-
tractors on public contracts. Federal set-
aside programs exist for minority-owned
business enterprises (MBE), disadvan-
taged business enterprises (DBE), and
women-owned business enterprises
(WBE). It is in these federal projects that
real opportunities exist for women-
owned businesses.

One avenue by which the federal
government has tried to promote WBEs is
to state that it is the policy of the United
States that small business concerns,
owned and controlled by service-dis-
abled veterans, qualified HUBZones, so-
cially and economically disadvantaged
individuals and women, shall have the
maximum practicable opportunity to
participate in the performance of con-

tracts let by any federal agency, including
contracts and subcontracts for subsys-
tems, assemblies, components, and re-
lated services for major systems.

The term “small business concern
owned and controlled by women” means a
small business concern which is at least 51
percent owned by one or more women; or
in the case of any publicly owned business,
atleast 51 percent of the stock is owned by
one or more women, and whose manage-
ment and daily business operations are
controlled by one or more women.

These requirements must be met lit-
erally or the business concern will not
qualify as a WBE. As an example, litigation
resulted from a project in which the De-
partment of Transportation refused to cer-
tify a steel erection contractor as a WBE,
even though 100% of the contractor’s
stock was owned by a woman who quali-
fied as a "minority.” Although the woman
owner worked full time for the contractor
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in an administrative position, the DOT
concluded the woman'’s husband, who es-
timated all jobs, ran all jobs, and had ex-
tensive experience in the steel construc-
tion business, was in true control of the
business, and it did not qualify as an WBE.

Another avenue by which the federal
government tries to promote WBEs is
when a federal agency issues a contract
which calls for only MBE, DBE or WBE par-
ticipationin certain situations. A contract-
ing officer may restrict competition for
any contract for procuring goods or ser-
vices by the federal government to small
business concerns owned and controlled
by women if: (1) each of the concerns is
not less than 51 percent owned by one or
more women who are economically dis-
advantaged, (2) the contracting officer
has a reasonable expectation that two or
more small business concerns owned and
controlled by women will submit offers
for the contract, (3) the contract is for the
procurement of goods or services with re-
spect to an industry in which women are
underrepresented, (4) the anticipated
award price of the contract does not ex-
ceed $5,000,000 in the case of a contract
assigned an industrial classification code
for manufacturing, or $3,000,000 for all
other contracts, (5) the contract award
can be made at a fair and reasonable
price, and (6) each of the businesses is
certified by a Federal Agency, a State gov-
ernment, or a national certifying entity as
a small business concern owned and con-
trolled by women or certifies to the con-
tracting officer that it is a small business
concern owned and controlled by women
and provides adequate documentation
to support such certification.
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The above efforts of the federal gov-
ernment to assist women in the bidding
process are not without qualifications,
however. While women-owned busi-
nesses are encouraged in the bidding
process, no small business concern shall
be deemed eligible for any assistance un-
less it is determined that with contract,
financial, technical, and management
support the small business concern will
be able to perform contracts which may
be awarded to the business concern and
has reasonable prospects for success in
competing in the private sector. This can
be a problem in the real world, as some-
times the general contractor cannot find
a qualified subcontractor and must use a
MBE, WBE, or DBE regardless. This often
results in delays, mismanagement, pay-
ment disputes, and in the worst cases,
litigation. It is advisable to know your
limitations and not to bid on jobs your
business concern cannot handle. What
starts as a found opportunity may result
in a lost reputation that may never be re-
covered.

Evelyn Yaeger is an attorney with the law
firm of Gibson, McClure, Wallace & Daniels,
L.L.P.in Dallas, TX. She handles a wide
variety of civil litigation matters, specializ-
ing in representing large and small manu-
facturers, contractors and suppliers in con-
struction and commercial disputes. She
can be reached at 214-891-8032 or via
email at eyaeger@gmwd.com.
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